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very elaborate papers, it is not ſuppoſed to 


men of ability and c 


parent, not only from the renor of the correſpo 


tioners, theref 


, 


frm of e to ths chit of the Gi Wernokte Baenkingsebt "ul 


ny becauſe they did ſo in conſequence of an agreement with 
James Dunlop, in his character of agent for the defenders;' in- 
ſtead, as formerly, of taking the bill of Mr Dunlop as an individual, 


payable in Edinburgh, at one day's date, although that mode 
too of ſettling theſe differences had been arranged by an agree- 


ment to that effect, concluded with Mr Dunlop in his character 
of agent? Or 240, If a doubt was entertained of Mr Dunlop's 
powers to conclude ſuch an agreement, whether, under all the 


circumſtances of this caſe, the Greenock Banking. company muſt 
not be held to be barred * . the ee in 


queſtion? 


As the caſe has hogs belies your  Lordſhips ſo recently upon | 


he neceſlary to trou- 
ble your Cord{hips with - reciting the whole correſpondence in the 


_ preſent application; nor can the petitioners think of doing ſo, al- 
though it ſhould ſubject them to the mortification of ſeeing re- 
newed, in anſwers. for: the defenders, à miſerable. attempt, by 
printing fingle words in. Talicks, to lead the Court into a be- 


lief, that the arrangement in queſtion was” intended to be made 
with Mr Dunlop as an ind iyidual, and not as repreſenting the 
Greenock Banking g- company. Such attempts, when madeè before 
:andour, can tend only to diſcredit the cauſe 
that had recourſe to them, by betraying a conſciouſneſs of its 


hollowneſs. If the inference be harſh, the defenders ſhould a- 


void deſerving it; for moſt certain] there - 18 nothing more ap- 


| zondence, but from 
the nature of the buſineſs, that the petitioners could not poſſibly 
have in view any ching by the arrangement in queſtion but a 


Bank -tranſaction, 1 in Which both Banks were to be concerned, and 
they only, though the defenders were to act through the agency 
of a ſingle perſon, whoſe name of courſe came in Private fami- 


lar corteſpotdence, to be frequently, ſubſtituted for that of his 
conſtituents; his accommodation, His convenience, being ſpoke 
of in the ſame ſenſe as his notes and his exchanges: The peti- 
ore, will endeavour” to confine their ſtatement to 
what they eſteem requiſite for bringitig under your Lordſhips e. 

the great lines of che cauſe; and will not ſuffer chemſelves to be 


diverted from their object, in order to take precautions againſt 


any bye attempts, bk which their 22 "may 2 08 to | have 
; 1 15 | 
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ir Mel :Duttlop; Houſton, 


UN 3 * 110 a 


WY var 278 85 the: an Deatop) Houſton, Fe 


Company, bankers in- Greenock, wich backer Mos wes 
rn Wie Was the gentleman of 


805 on Engler fovtilation lets n kund dry en thcch In © alike” . 
it will not be denied, gave much luſtre and conſequence: to the 
new eſtabliſhment. The conditions or t 
nery were not known; but it was underſtood” that Mr Gammill 

took an immediate and principal management at Greenock, and 
that Mr Dunlop did the ſame at Glaſgow, where it was im poſſible 


heir contract of copart- 


to doubt but that a great deal of buſineſs muſt be Wag faded on 


account of the Company, 
welt country tranſaQtions, 5 


n Deng” the natural centre of 5 


Of this" date the petitioner Mr Scott Nagerieff nad due fol- July 25 1785. 
lowing letter from Mr James Rh 70 caſhier to the defenders at 


Greenock; © Gretnock, 28th N e 785. Scott Moncrieff, Eſq; Exhibits, p. 1. A. 
Gamm 


ill, and Company, having 


© opened a bank here; and appointed” me their caſhier, I have to 


inform you, that Mr James Dunlop of Garnkirk will exchange 
1 with vou regularly once a-week what of this Company's notes 
may come into your hands; and on your ad viſing me 495 day 
of the week is moſt Ctrvenient for vou to exchange notes, I 


' © ſhall give Mr Fuer Varese e 1 1 1 See. Gig ned) 
g Jus MILLAR, [4 CR 
In this letter no tied 1 is ine out ür Strife this" differ- „„ 


e - that therefore muſt be conſidered as having been left en- 


5 poll, We ſhall make a weekly exchange 


tirely 0 be adjuſted. with the gentleman to whom the defenders 


had thus given credentials.” And though, in their anſwers, the peti- 


tioners pointed out a method of ſettlement, that reached only to a 
certain extent, and furely did not narrow the confidence indicated 


by the original communication. The anſwer is in theſe words. 


c WE 23-4 4 Ban office,” Glaſgow, 1. Auguſt 1785. Sir, We duly re-Exkibits p. 1. D. 


red your favour of 28th paſt, 225 agreeable to your pro- 5 | 
of notes with your Com- | 


_ ©'pany,' and give or tal à bill on Edinburgh at one day's date for the 


* 


Balance, as is our practice with the other Banks here. If not 
attended with any inconveniency to you, we would propoſe to 
4. make the exchange on the Tueſday mornings at eight o'clock, 
When we ſettle. with the other Banks, Of this you will be 
_ © pleaſe to acquaint Mr Dunlop. We are, Ke. bn ered] SCOTT- 
© MONCRIBFF and Das“ 
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No reply was made to this letter; ad is a amaterisl fag for 
your Lordſhips obſervation, that during nearly eight years en- 
ſuing, the requiſite communications between the petitioners and 
defenders were carried on through the medium of Mr Dunlop. 
Being once inveſted with the character of agent for the defenders 
in tranſacting with the petitioners, he would, though he had 
been merely an ordinary agent, have been reckoned a moſt un- 
ſuſpected channel of correſpondence. But being, as he was, not 
only agent for che defenders with the petitioners, but the fore- 
moſt name in the firm, and, as it is now admitted, a ſharer of 
one- fourth of their capital, and the manager of their affairs at 
Glaſgow in general, making their payments, purchaſing and diſ- 
counting bills; it would have been a ſpecies of affront to the 
defenders houſe, and, without doubt, would have. been reſent- 
ed accordingly, bad the petitioners attempted to communicate 
with them by any mode that implied a diſtruſt in Mr Dun- 
lop exerciſing with propriety the 7 unctions they had commit- 
ted to him, the firſt of which certainly 1 is a fair communica- 
tion of company-buſineſs. 
Your Lordſhips accordingly find, that tranſactions of aſe. * 
quence between the parties were arranged in this Manner by Mr 
 Dunlop's intervention; without any. correſpondence in writing 
formally addreſſed by the one company to the other. The firſt 
of theſe took place immediately on the commencement of Mr 
Dunlap's functions, viz. fixing the ſort of value that was paid to 
the petitioners for the differences at exchanging the notes of the 
two companies, Theſe differences proved invariably, or nearly ; 
ſo, to be in favour of the Royal Bank; and Mr Dunlop paid 
them, by a draught on the houſe of Sir William Forbes nd 46 
pany at Edinburgh, at one day's date, which draught, when paid, 
was placed by that houſe to He debit of Mr Dunlop's private ac- 
count with Fr, and did not appear in the account which they 
kept with the defenders as in company, and in which their diff. 
rent tranſactions for behoof of the company were entered, and 
upon which they charged a certain commiſſion. Here, cherefore, 
it will be obſerved, that the defenders, for a long courſe of years, 
authoriſe the differences upon exchange with the petitioners. to be 
ſettled by means. of the private paper of Mr 3 the amount 
of which they had no official opportunity of ſeeing, as Mr Dunlop's 
private account with Sir William Forbes and Company could ne- 
ver come : through the hands of the defenders in company; 7 
Y 


& $3 \). 
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t Mx Dur 
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E em. 5 4 15 f 

1 9 t· concea ng 4 art. 
very, large ſum of Greengek notes n 

— WII thout the knowledge of che | 

time it is admitted, and indeed canld not, have been de 

the defenders, as a company, wo would have been anſwerable for the 


ſufficiency of the paper given by Mr Dunlop in payment of the 


differences, as to which there Was 1 perpetual riſk c cur- 
rentz for one bill continnally fxceceded another: And ag; it. is 
not the cuſtom ever to, preſent a bill u e that is payable 
1 's date, it, is plain, that if Mr Dunlop had failed be- 
twixt the date of the draught and the preſentment of it, on the laſt 
day of grace, for payment, Sir William. Forbes and Company 
would not have aid it; but che defenders would have bad. to pay, 
it as a COMPRnyotran 
notes for their behogf. 
Vour Loxdſhips therefore cannot fail to perceive = great extent 
of confidence that was thus placed in Mr Dunlop by the defenders, 
in authoriſing his mode of, ſettling the eee It is ſtill, mare 
material to obſenye, 
at-Glaſgow indicates chat the defenders tranſactefl buſineſs there, 
atherwiſe they never. would, have propoſed, more 1 5 Sir William 
Forbes and Company's houſe, the Bank of cotland, or any other 
banking company, to haye exchanged with the branch of che 
Royal Bank at Glaſgow; and, it rag certainly Mr Dunlop, who 
managed that buſineſs, which alone could Hacker exchanges ei- 


. 


ther / competent or defirable. Andeed nothing could be. more. un- 


like his fituation than chat of a mere agent for exchanging. notes, 
whole; duty naturally is to tranſmit in Full to his conſtituents the 


notes of theirs. that he recęives at every exchange. But, on the | 
contrary; at is in evidence, that Mr Dunlop kept thoſe. notes; and. 


reriſſued chem for behoof of the Bank, and that f: equently with. 
eee that the. ende came and Paid them in to the: 


N Royal 


e zit zg * 
rd for it, in WE w.inform 
nack. B notes recaved by him at 


hon, Wii from an r of their 


thar,the very, operation of making exchanges. 
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the very day chat the be gte had need 
chem to Mr Dunlop At exchanging,” Beſides, his mode of paying 
che differences b | 1 7 own, paper indicated that the defenders al- 

is erty, with theirs, and that he "eaſt! have 


a thelp 4056 8 out Ke ib in finds, wh ith thay Full know- 
ledge and a approbatioh.” "Hence it is plain, that Mr Dunlop en- 
joel « exuberant truſt from the defenders, and acted not only as 
their agent at Glaſg gow with the other Banks, but as the ca- 
ſhier and manager of the Greenock Bank at Glaſgow ;- that 
the Petitioners, and the public, could not fail to conternplate him 
as inveſted with that character. Indeed the defenders them- 
| ſelves muſt plainly have viewed him in the ſame light, fince it 
has not been alledged, that they took ſecurity from Mr -Dun- 
lop, which, by their contract of copartnery, it is ſti pulated, 
fhall be taken from all their ſertante truſted with their call; 


5 
7 
f 
i 
„ 
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in his hands for his own emolumetit, fo für as che buſineſs of the 

defenders might admit of without inconvenience. The attempt 

therefore to repreſent Mr Dunlop as on the ſame - footing with 

| thoſe agents at Edinburgh for country Banks, who have no func- 

tion, except to take up periodically and return the notes of their 
conſtituents, which is the condition of the Banks 'of Edinburgh 
taking them in payments, is extremely i improper, and even repre- 
: henfible. His real fituation was much liker that of the agents of 
, the Bank of Scotland eſtabliſhed in the provincial towns, who 
tranſact buſineſs, and even borrow every day on loan at 4 per 
cent. on the credit of the Bank, to an Adee extent; a ſitua- 
tion for which, as partner of a voluntary Na without char- 

. ter, the law aſcribes to him ſufficient powers. 1 5 
Another tranſaction, relative alſo to this buſineſs. af exchanging 

the notes, was likewiſe arranged by the defenders with the peti- 

tioners through the channel of Mr ] Dunlop. It appears from Mr 
Scott-Moncrieff's private letter to Mr Simpſon, of the 22d May 

1789, that at an interview with Mr Dunlop concerning ſome buſi- 

neſs between the defenders and the eſtabliſhment of che Royal 

Bank at Edinburgh, Mr Scott told him, + the; exchange- behoved 

to be twice a-week here alſo; for we could not give bills on E- 

« dinburgh and London for his notes, and keep them eight days: 
* That the 9 Company had agreed to this. He Fa to 
6 write 
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< write + Cammill, ak let me know before next Friday. I ſuppoſe; | 
that alſo will be agreed to. We have a great ſum of their notes; 
c hut as he had not heard any thing of exchanging twice a- week ä | 
c „here, J would not preſs him doing it to-day.” * | 
It now appears, that Mr Dunlop did write Mr Gammill the "nn 
next day, in which he ſtates this 7-065 The letter is in other 
reſpects material: for Mr Dunlop there ſays, I told Mr Scott, that 
I never took any ſtep in the buſineſs of the Greenock Bank with- 
© out conſulting you; but that I would write you, and let him 2} 
* know-as:ſoon as I had your anſwer.” Here, therefore, Mr Gam- 
mill was informed that 98 petitioner was made by the Company 8 
agent to believe that he communicated with Mr Gammill on every 
buſineſs relating to the defenders concerns; ſo that conſulting with 
him was conſulting both with him and Mr Gammill. 5 
Another material indication appears from the ſame letter. Af. | 
ter explaining how he. expected that the difference at exchanging . 
next Tueſday. would be very high, he ſays, * I would wiſh ro 
© know if the Bank is ſo full at Edinburgh, that, in caſe I ſhould 
want Edinburgh money, I might draw on Sir William Forbes x 
© and Company, which I can replace in a few days. Mr Gam- 
mill writes, ! in anſwer : * Laſt Friday Sir William Forbes and Com- 
* pany changed L. 1600 af our notes with the Royal Bank only, and 
© to;day I am afraid our exchange will be high at 8 ſo that 
2 "thts will ſtand in need of a ſupply of Edinburgh money this 
© week. You will therefore pleaſe not to draw on Sir William Forbes U 
and Company, but make out your exchange to-morrow the beſt way you 
gan. The Bank has ſent. you all the remittance in their power ; and 
& your account at preſent with the Bank is very high.” It is plain, there- 
ore, that, in order Mr Dunlop might not operate on the defen- | 
der's account with Sir William Forbes and Company, or inſiſt on 
operating on it, a remittance was ſent him, the defenders 33 
occaſion for Edinburgh money at the time. 
Mr Gammill diſapproved of exchanging twice es” and it, 
appears, from Mr Scott's letter to Mr Simpſon of the 2th May, 
17809, that Mr Dunlop ſtated to him the objections to the meaſure, . | 
as the reſult of en karre between him and Mr Gammill. Mr hal 
Scott's next letter, of the 29th, mentioned, that Mr Gammill pen | 
himfelf called along with Mr Dunlop, and that a delay, of ſome. 
weeks was aſked and granted; and at laſt, upon the 1ſt of. July, 
it is anbental to obſerve, that the matter was concluded by Mr, 
« Hanley N 
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| Dunlop \verbullly. - 


Mx Cent Gres Mr Sickpſony/ JanicsDun- 
jop called to Jay Gamma would exchange twice a-week wick us 


7 Aer only, as ther weekly meffenger came on Friday night, he 


0 begged the exchange ger Se on \ Sdrurtlay morning? And it 


now appears that Mr Dunlop wrete to Mr Semen the following 
letter, Which is certainly very Material: 24 'Fuly 1589. 1 have 
© ſettled wih the Royal bank, Chat we ſhall change with chem 


every Saturday morning, Wich I expect to manage, ſo chat it 


| 1 hall make no alterations in the operations of the Greenock 


* 


Bank, but fhall come all under ehe Tueſdday senchange withme. On 
«:confidering the (marter, It endes ale Keen en, 
tion to Mr Scott rd of mouth „chan by letter, Which keeps 


us perfe@tly-open, in caſe ef any Furare change in their arrange 


ments, &c, Tam, bee. © 

Here Mr Gammill 1 is informed of a Uefinitive Arnd gemest. 55 
ing ſettled by a mere verbal communication wir Mr Dunlop 
ſingly; and, what is equally material, that this arrar Was 
to make no difference to the defenders, Mr Dunlop being to ac- 
count to them, as for one weekly exchange, upon the Tueſdays, 
while in fact chere were to be «two aeckly exchanges, one 
the Tueſdays, and one upon the Saturdays, wWhen the differences 
at each were to be ſettled, by Mr Dunlep granting his 6wn 
draughts as an individual for che amount; for the due payment of 
which, nevertheleſs, - the Udferiders were hnfrvcrable. Mr Gam- 
mill, however, the next day, gives his unlimited approbation to 
Mr Dunlop. I am pleaſed that you have informed Mr Scott 
Moncrieff rhat you are to exchange with him twice a- week; and 
the mode you propoſe I think-will be attended wth” no de to 


the Bank, and at ſame time it pleaſes Shen” i 16.77 


"Your Lordſhips therefore, have it eertained Vercnd all que- 


fon, what was he light in Which che petitioners were intitled 
to conſider Mr Dunlop's-fituation as acting for the defenders, and 


what, in fact, chat Rtüaken was. In the ours of the petitioners 


own tranſäctions with the defenders; from 1785 to 1792 incluſive, 
2 period of ſeven years, they had been authoriſed by the aequi- 
eſcence of the defenders, in the very important tranfactions t 


have been ſtated, to conſider Mr Dunlop as veſted with full 
powers to communicate to them, even verbally, the reſolutions 


of the defenders, as to the times of exchangifg cheir notes, and 


the mode of fertling the differences, a mode which, as adopted, 
255 ertainty 


F | x. 
1 "a, 


certainly implied exuberant. truſt, ſince it conſiſted in Mr Duns 


Jop's having power to render the defenders anſwerable for the ſufli- 
ciency. of the paper of hi 8 h 
Jou have alſo evidence, that the petitioners were aſſured by Mr 
Dunlop, that he invariably conſulted with Mr Gammill before 


taking any meaſures of conſequence in the preſent buſineſs ; and 


that Mr Gammill, after being informed of their being ſo aſſured, 
countenanced. the aſſurance, by attending his friend Mr Dunlop 
to call upon them, and requeſting a delay of ſome weeks, in order 
to decide finally upon the arrangement; the deciſion of which 
Was accordingly, at the expiration of the delay, notified by Mr 

J on ooitsmmees 5 5 


In fine, your Lordſhips find that Mr Dunlop did in fact poſ- 


ſeſs great truſt from the defenders, was inveſted with great 


powers, and ſupplied by them with large funds, without. giving 


any ſecurity as a ſervant, but as in the exerciſe of the right of a 
maſter and partner. He had the power too of concealing the 
true amount of the Greenock notes received from the petition- 


ers, becauſe the defenders had no check upon him by ſeeing the 


account of the draughts he paid to the petitioners in exchange. 


He had the allowed privilege of uſing the defenders funds in his 


hands for his own emolument; otherwiſe, if poſſeſſed of thoſe 
funds, as the defenders aſſert, he never could have been ſuffered 
by them to pay the petitigners their differences with draughts on 
his caſh- accounts, kept for his ſeparate behoof with Sir William 
Forbes and Company. The nature of theſe funds has not been 
explained; but eyery thing ſeems to indicate that they were merely 
Greenock notes, Which Mr Dunlop had to diſpoſe of, in order to 
find value to ſettle with the petitioners. His ſituation beſides, in 
re- iſſuing for their behoof the notes he received from the petitioners, 
implied the greateſt truſt. Mr Scott, on the 24th December 1792, 
writes Mr Simpſon: Above L. 4000 of theſe Greenock notes we 
* had. on Saturday morning to exchange, or to give them up ra- 
© ther, for it is no exchange. Near the half of that ſum was 
back again upon us, of the ſame notes, before twelve o'clock ; 
and this forenoon, Monday, the remainder came in in pay- 
©. ment of bills or otherwiſe; ſo that we had again above L. 4000 


to giye chem up for their bills at one day's date, which will be 


© {cnt. you. to-marrom.“ 80 that here was L. 8000 per week of 
differences, and theſe chiefly reſulting. from notes re- iſſued by 
1 by 5 | a % * 4 =o 2 8 5 && 5 | C G g 3 . | | 7 | Mr 
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per of his own, Which he paid for the differences, 
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Mr Publop deliverea by His! petitioners witli, and by bim! im- 
mediately expended in payments, either on his own account or on 
that of the defenders. Your Lordſhips ſee the nature of ſuch a 
function. It is, beſides, allowed, that he received payment, on 
account of the defenders, of large ſums, by bills diſcounted by 
the defenders at Greenock, but payable at Glaſgow, and remitted i 
to him in order to receive payment of them. 
In ſhort, it does not appear what were the limits of che truſt 
repoſed in him. This much is certain, that, from a fight of Mr 
Dunlop's account with the defenders, exhibited to Mr Simpſon 
and the doer for the petitioners, it appeared, that on many occa- 
ſions, if he had ſtopped payment previous to the year 1793, he 
would have been more in debt to the defenders than he actually 
was at the failure when it did happen in March 1793, even in- 
cluding- the differences now ſued for. Thus, on the zoth No- 
vember 1792, juſt a month before the arrangement now in diſ- 
pute took place, James Dunlop owed the defenders L. 23,917, ex- 
cluſive of intereſt; and if he Bad then ſtopped, there muſt be add- 
ed his draughts on Sir William Forbes and Company to the peti- 
tioners for differences current at the time. Theſe could not be 
leſs than between L. 4000 and L. ooo. Here then his debt to 
the defenders would have amounted to L. 28, ooo at leaſt, while, 
according to their own ſtatement, it amounted only, at the failure, 
to L. 15,818 : 5: 10, which, though the balance now claimed 
were added to it, amounts only to L. 24, 918, 5 s. or better than 
L. 3000 leſs than the credit he had from the defenders upon the 
zoth November preceding. So large a credit, it is needleſs to ob- 
\ ſerve, indicates, that he not only poſfeſſed the confidence of rhe 
' defenders, but conducted 9 7 9 tranfactions on their ac- 
count, which muſt have inveſted him, in the mind of the public, 
| with the character of their acting partner at Glaſgow. . 

And now your Lordſhips will attend to the hiſtory of that ar- 
_ rangement which forms the proper ſubject of the'preſent queſtion. 
Your Lordfhips have ſeen, from the paſſage above quoted from 
Mr Scott Monerieff's letter to Mr Simpſon of 24th December r792, 
that he wag much diſſatisfied with the mode of paying the differ- 
; ences; which, proving almoſt invariably to be on one fide, neceſ- 
farily occafioned, in the i place, a loſs of four or rather five days 
intereſt upon each difference, viz. the day of the exchange, the 
Gy when the 8 was payable, and the «hree days of grace: 
. 


A 


0 11 J 


oat aly, 'The Tofs ockfehed by the immediate return of the notes 


1 


to the Royal Bank by Mr Dunlop's re-iſſuing them, which occa- 


ſtoned a loſs of intereſt on their amount till the next exchange. In 
that letter, it 18 remarkable that Mr Scott lays, © I have ſpoken ſo 
often to Mr Dunlop without effect, that it is needleſs to wa ſo 
again. Some other meaſure muſt be followed. 


The following queſtion likewiſe was put to Mr Gammill, in \ the 
courſe of the preſent proceſs: *- 2d, Did not Mr Scott-Monerieff, 


8 


when he happened to meet with you, complain of the loſs of in- 


* 


Dunlop, and inſiſt that ſome new mode ſhould be adopted to re- 
lieve the Bank thereof; and did not you, on ſuch occaſions, al- 
ways refer Mr Scott · Monerieff to Mr Dunlop for ſatisfaction on 
that head?“ | 


To this Mr Gammill made the following aufer ' 


„ 


2. When I occaſionally ſaw Mr Scott-Moncrieff, which was 


but ſeldom, he complained to me of the great number of guinea 
notes of the Greenock Bank which came into their office; and 


one day s date, that it was a loſs of intereſt to the Royal Bank; 

and I believe he may have ſaid, that he wiſhed ſome mode ſhould 
be taken to prevent it. To the beſt of my recollection, I told 
him that the terms of exchange had been ſettled by agreement, 


he paid punctually; and that I ſhould ſpeak to Mr Dunlop, to 
prevent the Greenock bank-notes from returning to the Royal- 
Bank branch in the way he mentioned; and to the beſt of my 
recollection, I did ſo more than once. Ar ſame time, I told Mr 
Scott-Monerieff, that, by their drawing on Edinburgh at ſight 
for other notes than their own, when the other banks in Glaſ- 
gow were drawing on Edinburgh at not ſhorter than one day's 
date, that this was in a manner inviting people to carry ſtrange 
notes into their office, when they wanted Edinburgh money. And, 
To the beſt of my recollection and belief, I never gave Mr 
S gcott-Moncrieff any reaſon to think that Mr Dunlop had any 
power or liberty to get indebted to the Royal-Bank branch, or 


TCT 


of their notes or otherwiſe ; but, on the contrary, he was to pay 


5 we 8 . from the very * funds ef the 1 — 
] © 'NOC 


tereſt, and the inconvenience attending theſe bills granted by Mr 


ſaid, that, by their taking Mr Dunlop's bills on Edinburgh at 


and that the Greenock Bank kept very ample funds in Mr Dun- 
lop's hands for paying theſe exchanges, which I was perſuaded 


any other bank, for account of the Greenock Bank, in exchange 


— 
— — 
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© nock Bank which were in his hands. And I referred Mr Scott- 
' * Moncrieff to Mr Dunlop for ſatisfaction, as to the manner he 
_ © diſpoſed of the notes after the exchanges ges, which was the * 
< pal thing Mr Scott complained of. 8 
Your Lordſhipe here obſerve, thas Mr. Gammilt . chat 
che complaints which Mr Scott had made, till he was tired, to Mr 
Dunlop, were likewiſe mentioned to him when he called at the 
Royal Bank office, and that theſe were founded upon two ac- 
counts, the loſs of intereſt, and the rapid return of the ſmall notes; 
and he ſays, that with reſpect to the laſt, he underrook to ſpeak 
to Mr Dunlop, and that with reſpect to the former, he had plead- 
ed the exiſting arrangement. He does not, however, chooſe to 
ſay expreſsly, that he did not refer the. petitioners to Mr Dunlop 
to get ſatisfaction on this head, although that queſtion was point- 
edly put to him; he contents himſelf with ſaying, that he never 
gave Mr Scott-Moncrieff any reaſon to think that Mr Dunlop had 
power or liberty to get indebted to the Royal Bank on account 
of the Greenock Bank. but was to pay the exchange punctually ; 
and that he referred him to Mr Dunlop for ſatisfaction. as to the 
manner he diſpoſed. of the notes after — exchanges were made. 
Now your Lordſhips can have no doubt, even from this ſhifting 
mode of anſwering a very plain queſtion, how the fact really 
ſtood. Mr Scott, it is admitted, complained of the loſs. of in- 
tereſt, and Mr Gammill ſays, - chat he pleaded the arrangement, 
from which. that loſs proceeded, as a ſettled matter; but he does 
not ſay that Mr Scott was ſatisfied with this plea : and indeed it 
is impoſſible he ſhould ; for, as the arrangement was. only during 
pleaſure, it was e So for any man of common ſenſe to think 
that the petitioners could be perſuaded to continue it, merely be- 
cauſe it had been once made, though they now found that by the 
differences always proving on one . it oceaſioned them a loſs 
of L. 300 per annum of intereſt. It is plain, therefore, that Mr 
Scott could never pay the leaſt regard to the plea now alledged to 
have been uſed by Mr. Gammill, and that Mr Gammill, „ 
muſt have had recourſe to the one or other expedients; of denying 
ſatisfaction, or of premiſing ſatisfaction, or of ſhifting it on Mr 
Dunlop to give it. And if, as he ſays, he boaſted of the ample 
funds chat Mr Dunlop had of the defenders, to enable him to pay 
the balances — wg and if he referred Mr Scott to Mr. Dun- 
lop for ſatisfaction upon the other n of complaint, it is plainly 


impoſſible 
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— to PET that Mr G referred 1 to Mr Dunlop 
for ſatisfaction likewiſe as to the mode of ſettling the differences. 
If Mr Gammill had refuſed ſatisfaction, and ſtuck faſt to the ar- 
rangemente of 1785 and 1789, he had no occaſion to mention Mr 
Dunlop's ability to pay punctually. There had been no want of 
punctuality in either the granting or the payment of the draughts 
on Sir William Forbes and Company, and no complaint could be 
made on that head, nor was any apprehenſion e with. 
reſpect to it. The mention of the funds in the hands of Dunlop, 
therefore, could only be made as a conſequence of having refer- 
red to Mr Dunlop, to give ſatisfaction on the complaint as to the 
mode of ſettling the differences; for the mention of his being poſ- 
_ ſeſſed of funds, might poſſibly follow ſuch a reference, as being a 
Proof of Mr Dunlop's capacity to give the ſatisfaction which was 
demanded; and it is plain, that for any other purpoſe it would 
| have been 4 boaſt without ſenfe or meaning, and indeed would 
bave been downrightly abſurd, had it been accompanied with a 
refuſal of ſatisfaction, founded upon the concluſiveneſs of the ar- 
rangement of 1785 and 1789. It would juſt have been ſaying, 
Our agent and partner has plenty of means of paying you on the“ 
day, but, nevertheleſs, you ſhould always et five. 4 ö 
every tranſaction whos intereſt. 5 
And your Lord ſhips have the fulleſt evidence: how: Kis converth- T 
tions with Mr Gammill were underſtood by Mr Scott-Monrieff. 
In his letter to Mr Simpſon of 26th December 1792, he there al- 
Judes to his - converſation with Mr Gammill. He writes Mr 
Simpſon: L have juſt now met with James Dunlop, told him, Exhibits, p. 9. E. 
boch you and we were moſt averſe to take any ſtrong meaſure; 
but that it was iräpoffible we could go on as at preſent; and 
it was moſt e of a Bank of any reſpectability to take 
* fach advantages. Tie ſaid, he left all to Mr Gammill. Said I, 
I I have poke to Mr Gammill, and he leaves all to Jou. What then, 71 
16. ſaid he, would you have me do? IL. give yon every note of 
yours that comes to me. Said I, do not pay owt your notes, 
3 when'you know they are juſt coming back to us the very day 
you have taken them from us, or do any thing you know to be 
jjuſt and equitable. He ſaid, he did not fee it was poſſible he 
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could - avoid: paying out their own: notes as we did © ours; but 


28 en weten do?” 1 ſaid, we could refuſe uu 
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LAY 


n Lordſhips troy how theſe a had been in che habit 

5 25 ſhifting complaints upon one another to anſwer; and it cannot 

be doubted, that Mr Scott-Moncrieff was explicit to both, in a 

* „ complaint about which he was ſo earneſt, and that he attended 
SR. with alertneſs to the anſwers they gave him. Your Lordſhips ſee, 
ET” too, that Mr Dunlop's re- iſſuing the exchanged notes is not diſpu- 
5 i ted by either. And was not this an admiſſion that Mr Dunlop 
| ; 1 held an office, in which he threw into the-circulation the notes of 
the defenders, in the ſame manner as Mr Scott did thoſe of his 
| conſtituents ? Was not this amine Mr Duilop 4; be. be a alhier 
EE: l and manager for the defenders? 779 
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The 1 remainder. of Mr Scott's 4 is not athetwiſe rial, 
than as it ſtates to Mr Simpſon, that the firſt ſuggeſtion of the mea- 
| N _ ſure which afterwards took place, occurred to him in the courſe of 
his converſation with Mr Dunlop, to whom he mentioned it, and 
5 wbo ſaid, it ſeemed to him a reaſonable idea, and he would think 
* olf it. But it is plain from Mr Scott's letter of the 28th of Decem- 
] ber, that Mr Simpſon had found his account of the project ſo looſe- 
Ex I yy expreſſed as to require an explanation, which is accontingly 
ren. him in that letter, but which had already been in ſome 
meaſure given in the intervening letter of the 27th December. 
It appears, that Mr Scott's grſt id, idea had been, to open an account 
with the Greenock Bank ſimilar to that which they had with the 
8 - Bank at Ayr, which he explains: in his letter of the: 26th, was 
E: | _ uſed as a means for carrying on the exchanges of the Bank at Ayr 
with the different Banks at Glaſgow. But his letter of the 28th 
1 ol December, which gives his plan as digeſted in detail, ſhows 
Es: l - that it conſiſted ingly ip opening an account,: by which an ex- 
change ſhould be made three times a-week, and the differences 
either paid in London or Edinburgh bills, or other paper-curren- 
cy receivable as caſh, and any balance remaining ſhould be . 
ried to account, and bear 1 to the profit of the Bank. 
zs neceſſary to trouble your Lordſhips with perufing this letter 
„„ length, and alſo the letter of thei275th. December; written before 
e received Mr Simpſon's s requeſt of an explanation; 
os and which alſo proves that Mr Scott expected, as he had formerly 
RG been taught to expect, that Mr Dunlop on this buſineſs would 
1 adviſe with Mr Gammill, as well as on every other Bank tranſac- 
1 wakidits p. 11 A. tion. Accordingly he ſets out witk 8 his conjecture, that 
8 aer conſulting with Mr e Mr n would inſiſt 1 2 


«AE Conroe 
, * 


on yadbering to the ations of the: two FEY exchanges.” The 
petitioners, however, have ſince learned accidentally, that Mr 
Zcott had · more immediate cauſe for believing Mr Gammill was 


to be conſulted; that there was a gentleman preſent at the firſt 


converſation, which happened in the coffee-room, and who has 


a recollection that Mr Dunlop, in taking time to conſider, aſſign- 5 


ed as a feaſon, that he was to write Mr Gammill to get his ſenti- 
ments upon it; and that the gentleman s name is Mr James _ 
kirk, merchant i in Glaſgow. 


After obtaining Mr Simpſon? 8 . which: there i 18 rea- 


rn to think, was likewiſe accompanied with Mr Ramſay” s, under 
a caveat, that the Greenock Bank ſhould be kept bound, Mr. 


Scott had an interview with Mr Dunlop, upon the 31ſt December | 


1792, and gave him ſuch a draught of a. propoſal .as Mr Scott 


thought would be a proper one; and Mr Dunlop, upon the 1ſt of 
January, accordingly wrote the propoſal, and delivered it to Mr 
Scott Moncrieff, who did not then accept of it, but ſent an exact 


copy to Mr Simpſon, in order that he might eonſider it, and ſee 
that all was right ; and he likewiſe threw out, in the letter inclo- _ 


ſing it, ſuch obſervations as his anxiety ſuggeſted, with reſpect to 
the conception of it; and upon Mr Simpſon's adviſing that he had 
no alteratiens to propoſe; Mr Scott Moncrieff returned to Mr Dun- 


lop, a copy, with an wanne ſubjoined, upon che 3d Nx, 


and not before. 
Jour Lordſhips, therefore, will pleaſe to attend 5 that 
it was clearly a miſconception of the fact, which prevailed at the 


laſt adviſing of the cauſe, that che anxiety expreſſed by Mr Scott 
in his letter 2 the iſt January, that the en ſhould be bound /' 
as a company, might have ſome reſpect to the defences maintained | | 


in the preſent cauſe, viz. That there had not been due intima- 
tion of this arrangement made to the defenders, in their capacity 
as a company, &c. Mr Scott, however, nl not poſſibly have 
any anxiety of this kind. He had not yet adopted the arrange- 
ment in behalf of the Royal Bank; he had only received Mr Dun- 
 Top's offer; and his only anxiety was, that his offer ſnould be ſo 
red that there could not be room to faſten a doubt upon 
the import of it, as being a tranſaction for behoof of the Greenock 


Bank, and by which, of courſe, he ſuppoſed they would be 


bound. It is manifeſt, from the nature of his criticiſms upon the 


Weg e chat his — wy" all thus AF and eee it is not in 


nature 


. * 


\, 


nature 4 it could He 2 e way; en moſt certainly, not 
towards any defect in the notification, Which he could have cured 
on the inſtant, by a letter in three lings; but which he, and any 
man in his 3 muſt have believed was unexceptic nable. 
His complaints had been made to both the acting partners, and 
cke arrangement was to be tranſacted with one of them, who was 
| beſides the agent of the defenders, and who. had aſſured him with 
che countenance of Mr Gammill, oe; oral: occaſions, he adviſed 
with that gentleman, before taking any ſtep in the defenders bu- 
n- mines, and, as it ſhould ſeem, had actually, on this occaſion, 
A taken time to conſider of the buſineſs in quettion, for the Wonen 
e purpoſe of conſulting Mr Gammill. 

It accordingly appears, chat from his anxiety to prevetit all 
doubt, it had occurred to him to propoſe to Mr Dunlop, that each 
of his orders for making an entry to the debit of che 2 jected ac- 
, - count ſhould contain expreſsly, that it was for behoof of the de- 
| - | Fenders in company. But this propoſal was rejected by Mr Dun- 

3 lcp; and he affigns as his reaſon, that the other Banks in Glaſ- 
go might thereby have been informed of the arrangement; a cir- 
0 cCumſtance which it was by no means unnatural that the defend- 
. ers ſhould conſider as inconvenient, fince theſe Banks, if they 
. knew of it, would be apt to plead upon it as an example to be fol- 
1 _ ©. Jowed by the defenders in . with them. This with, there- 
TED fore, of! keeping the matter ſecret from the ſtranger Banks, was ' 
no wiſe calculated to create any fuſpicion in Mr Scott, that it had 
been kept ſecret from Mr Gammill or others of the defenders. It 
was only the more like the circumſpection to be expected from 
their having conſulted together, and that attention to the conceal- 
ment of the ſiruation of their PEN e e which merchants 
in general are careful to maintain. | 
The petitioners will now trouble your Lordſhips wh the let- 
ters from Mr Scott-Moncrieff to Mr Simpſon, immediately prece- 
„ ding the arrangement in queſtion, with Mr Dunlop 8 letter pro- 
* that arrangement, and the JE prone of the Pro- 

. 

Dec. 27.1 792. +1"; OF this date, Mr Scott Moncrieff Frites to Mr Simpſon : : In 

Exhibits, p. 11. * refleing on the propoſed arrangement with James Dunlop, 1 

„imagine, after he conſults Gammill, although he may agree to 
open an account with us, he will infiſt on our debiting him with 
BS; the account of his notes 1 twice WOT which he will + of 

| W WT 3 
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+:maiziſs on as che tler Banks: nn. and I want to 
be prepared for him, in caſe he ſhould make this propoſal. The 
8. exchange withithe: other Banks ought to be no rule for him, as 
q they give us up our notes, and have often an equal ſum to what 
we have of theirs; whereas he never has any, or but a trifling 


ſum of our notes to give us: and on thinking farther on the 


matter, I ſee we have another and a better way of compelling 
him to do us juſtice than by refuſing his notes. As we go on 

chat Preſent, we are conſtantly in advance for him L. 3000 to 
L. 4000. Laſt Tueſday we had L. 8000 of his bills running on 
Edinburgh; thus there is a loſs to the Bank of at leaſt from 
IL. 130 to L. 200 a-year intereſt. Now, fuppoſe 1 was to ſay to 


ghim, that rather than ſubmit to this loſs, (which it is moſt un- 


* 5 
* 


reaſonable in them to deſire, as no Bank ought to take the ad- 


vantage of the circulation of notes in the hands of another Bank), 
we will ſend down a ſpecial meſſenger with their notes to Green- 
ock, by the ſtage- coach; twice or thrice a-week, not to demand 

. gold, but a bill at ſight on Edinburgh for them, and this would 
not coſt us above L. 60 or L. 70 a- year; ſo that thereby we 
«ſhould ſave more than half of the loſs we now ſuſtain. Were we 


to adopt this meaſure, it would ſoon bring them to their ſenſes. 


CS ws 


Two or three ſuch demands would put an end to it; for all the 


notes Mr Dunlop pays away here would ſoon be at Greenock, and 


they would be obliged to be at the expence of ſending him up 


4 N a ſupply. Let me know: what you ſay to all this. 
And again, of chis date, Mr Scott writes Mr Simpſon : * In my 


+ propolal to Mr Dunlop, my object was, to ſave the Bank a great 


n they now luſtain. The plan, therefore, was, 


that in future he ſhould keep an account with us, like any o- 


ther man, on ſuch credit as ſhould be agreed upon; that every 
© ſecond day, Tueſdays, Thurſdays, and Saturdays, ſuppoſe we 
« ſhould pack up all the Greenock notes we had, and deliver them 


A over to him, for which he ſhould give us an order on his ac- 


© count with us; and that he ſhould replace this advance, as con- 
© venient to him, by bills on Edinburg h or London, or by the 
+ Glaſgow notes of other Banks, or our own upon our receipts, 
juſt as another man would do: The bills on Edinburgh and 
London to be taken on the ſame terms as from others. In this 
way, you ſee, we would loſe no intereſt but upon the amount 


of his notes that came into us * day before he took them up. 


N 7.29 2G * R 


This 


Dee. 28. 1792. 


Exhibits, p. 12. 


— . 


4 


Jan. 1. 1793 


Exhib. p. 14. 


EL gs 648 ) 


This eld p ee matter. In ſhorty his e 8 

« would come much in place with that he keeps with Sir W. F. & 
Co. for he told me, that if this plan took place, he would pay 
us in ſuch a way as would be for our advantage, by bills on 
London; and that he was ſenfible we loſt a great ſum in intereſt 
juſt now, and that his advantage was not equal to our loſa; for 
being obliged to take up his notes on the days of the exchange, 


* 


vhen he did not know what the ſum would 1 he was often 05 


liged to ſeek about for bills on Edinburgh, to remit againſt his 
draughts, and to take them on unreaſonable terms; whereas, on 
this plan, he might have a few days to provide his funds. In 
this way, it would be an accommodation to him; and as we 


would charge intereſt in account againſt him, it would be an ad- 


vantage to us. Do you underſtand me now. 71 really think this 
plan would be better than going to war with him, or refuſing or 
ſending his notes to Greenock. I was to meet with him this even. 
ing, And ſettle the buſineſs, after hearing from vou; but I told 
him at the croſs to-day, that as you did not comprehend my 
meaning, we would delay our meeting till Monday e evening, ſo 
drop me a line to-morrow. -- He paid me many compliments to- 


day, and ſeems quite reconciled to the plan. I aſked him what 


extent of credit he thought he would require? He ſaid it was 
really impoſſible to ſay, ll he ſaw the effect of this arrangement; 
that he wiuld endeavour to make the payments to us in ſuch a 


and that he wiſhed we would let it go on ſome time on this 
new plan, before we fixed the-extent of the credit : Let me know 
what I ſhall ſay to this. I really believe there would be no dan- 
ger in letting him have all the credit he will. deſire. It may, I 
ſuppoſe, be L. 4000 or L. 5000; but if at a time it ſhould be 
L. 10,000, it will only be ſo for a few days; and in fact, it is 
not much leſs at preſent. The account he means to be kept by 
us for J. Dunlop, for Greenock Banking Company; he ſaid it 


4 

6 

(4 

8 

8 

6. 

C. 

C. 

6 

4 

4 

way as would be agreeable, and for the advantage of our Bank; 

L 

$; 

c 

0 

* 

£ 

6 

c 

: would be a ſaving to us of L. 200 a- year tereſt, and not near 
4 


ſo much loſs to him; and he made no en eee to mn 


* up his notes three days! in the week. 


Mr Scott again writes Mr Simpſon, of this date: * 1 met with , 
4 Mr Dunlop laſt night, and carried with me the ſcroll of a 
letter, which 1 thought it would be neceſſary for him to write 
to us, as che foundation of the 9 account, and chat Wo 
© 1 0 mig ˖ 


— 
9 


- 


£008 


2 Ht approved of its and 


x 05 rar me hi letter this morning accordingly, with ſome tri- 


CY fling: alterations. You have annexed. an exact copy of it. I 
time mean, if you approve of it, ta make out another copy, and ſend 
it to hich, ſaying at the foot; of it, chat we agree to open the ac- 


t count for the purpoſe, and upon the terms therein mentioned. 


I think the Banking Company is ſufficiently bound, che account 
being opened with: him, their agent. 1 ane, that his orders 


4 ſhould be drawn, which placeto,my:account for Greenock Bank- 


ing Company; and I ſaid, that when bills on London were of- 


+ fered him, of which; he gets a great deal, inſtead-of paying his | 
ſmall notes for chem, and giving both his Clerks and ours fo 


"1008 trouble counting them, when he. knew the money would 


go inte the Banks, he might give the people draughts on us: 


He ſaid, in ſuch caſes, it would not do to dra the orders in 
. „chat form, asche would not wiſh it to be known to the other 


Ky Banks, chat the account was for the Greenock Bank; and that, 


as the ground upon which the account Was opened, Was clearly 
Ke 85 * explained by him in his letter, to be for the Greenock Banking 
Company, it was unneceſſary to put that in every order. What 
© do. you-ſay.to this 7 I de 45 che letter fixes the reſponſibility 
completely, without ſaying any thing of che Greenock Bank in 


4 his orders g but I was thinking, that perhaps: it might be proper, 


for more ſecurity; to get him to ſay in the letter, that I, as a- 


gent for that Bank, oblige myſelf to pay up the balance, c. ö 


. 4 15 5 
4 Fx WM- 


day or two, it anay be 6 or 
Al chat it was not meant to be a permanent advance, or any 
pf Kang more chan was neceſſary for taking up his notes, and gi- 
: $8 ving bim a few days 1 75 me ta repay us; and this he underſtands 
to be our, meaning. 


 -f his butt and nb ibdumn to pay us in that way. I ſaid, I 
f did not ſee it was, Poſſible for us to depart from a general rule, 


1 buſineſs.. 


yet I do not know if that is neceſſary. The ſum due us will ne- | 
1 der, he ſappoſes, be e eater than it is at preſent, perhaps for a 
8 er 10 m. but I explained to him 


preſſed; me much to allow him twenty- 
Wren days: n Landon bills, which be ſaid would be gad in 


as we had never done ät in one inſtanceg but be inſiſted on my 
T mentioning it to.-you.z::and ſo you may tell me what vou fay on 
EF. e And om: ng, vou have got enough of this 
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Jan. 3. I 
Exhib * 15. D 


b akin nnn ion. aoriobe thavectls atlaree d 
to propoſe '0n-Danlop's letter, I haveiſent Aa copy! [of itz: Wu two 
 lines:ſubjgined, that you may agree to it; and ſo that ends chat 


5 matter. He fays it will be the beſt account for the Roya. Bank 


» 
8 
* 


. H. 


in our books. We hall ſee if it beſo. Mean time, I have the 

2 e comfort of chinking We ſhalt ave nen of hundreds eb 
4 intereſt by N 49 Gian el Vet N An S113: nene, 

Mr Bonne. writes "tb v Mel: pore: Moncrieif and E | Date, © Calhiers 


— 


20 S167 [QHBHOW ng. 2, gs ei 4516 s F cs. ; y 4RAttio 5 Bui 
Gbr ass (£955, 698 ge Wt Fey 1793. 
As agent for che rena Banking Company, and that their 


notes may be exchanged with you in a manner. more convenient 
for both you and me than hitherto, I am very well pleaſed: to 

open a caſh- account with you, as calhiers of the RGyal Bank here, 
© to! be ws pt in name hoes ames Dunlop, agent for the Greendck 


e that 1 ope ration o on t ac- 


16 ; ahh I mall mal e p ayment nt of” 
manner moſt convenient for 5 D abt La Ge ne nores sf: Kander 
banking- companies, bills on Edinburg h or London, it being 
underſtood that you are to eke ſuch bill from me upon the 
ſame terms you do from others. The account Hall be ſettled 
once a-year, or oftener, if either pe Party 
to be charged- againſt me at pe r cent. and you are to allow me 
4 Fer. cent. on ſuch ſums as I may occaſionally over-lodge with 
Until 1 ſee the effects of this arrangeme it, Jecannot ſay 
0 « exadly what extent of credit I may require upon this account; 
4 Fr it will always be in your power to b it; and I ſhall at 
any time, upon fix weeks notice, pay up ok balance as may 
* b due to you. It is further underſtood] that as this account is 
propoſed to be opened. for our mutual conveniency, it ſhall at all 
” times be n the power of either of us to cloſe it when * ſhall 
78 nchen purpole nor anſwered, I am, & i Dao; 
81415 ens enge £49 5 A. W c 1010 due! Dag. 


Als 
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require it. The intereſt : 


Anſwer by Meſſ. Scott Monerieff and Dale to Mr Dunlop. - | 
331 R, Royal Bank-Office, Glaſgow, 3d January 179g. | 1 | 
II be foregoing is a copy of your letter to us of 1ſt current, in Exhibits, p. 16.G, | 
© conſequence of which we agree. to open and keep an account = 
with you, as agent for the Greenock Banking Company, upon j 
© the terms and for the purpoſes therein mentioned. And we e ; 
are, &c. Scott-Moncrieff and Dale. © . 
© There is no politive evidence that ever Mr Dunlop did, in fact, 
communicate to Mr Gammill the details of the arrangement 


which took place in conſequence of the offer and acceptance juſt 
tranſcribed. 'But Mr Gammill has produced the following very 
material letter, of which your Lordſhips have ſeen an extract in 
the exhibits, but which it ſeems proper that your Lordſhips 
| Thould peruſe at length. It indicates ſtrongly the ſituation which 
Mr Dunlop held in the conduct of the defenders buſineſs in 
general; and, what is ſtill more material, if Mr Gammill 
was the acting manager at Greenock, and a proper perſon to 8 
correſpond with in their behalf, it laid upon him the obliga- 5 
tion of enquiring farther into the particulars of the arrange 
ment. For he is there told, with reſpect to the preſent arrange- 
ment, that it was an arrangement, by which Mr Dunlop, as agent 
for the defenders, had accommodated the Royal Bank in the 
management of the exchanges, which had been left entirely to 
him; more eſpecially as Mr Dunlop tells Mr Gammill, that he 
was to continue to ſettle with the defenders in the ſame way as 
formerly. So it was here announced to Mr Gammill, that a new 
arrangement was made in a branch of his agency, which he a- 
vows was entirely left to his management; and that the effect of 
this innovation was, like that in the year 1789, not to appear in, 
and of conſequence not to be checked by hit ſettlements with 
the defenders. Your Lordſhips will judge, whether approbation 
without enquiry after ſuch intimations, and after ſuch previous 
knowledge as Mr Gammill poſſeſſed, does not incur the riſk of 


3 
_—_—— 


| the conſequences:* | His mandatary tells him, that he has ſigned 5 

an agreement relative to his mandate, but that the mandants need . f 
not trouble themſelves about it, becauſe he, the mandatary, will | f 
account to them in the ſame manner as if he had not made it. 1 
But Mr Gammill knew, that he that contracts with his manda- ug[p— 
tary in a matter relative to his mandate, contracts with the man 

/ TONE C7958 F | | | dants ; . {| | 
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not deprive the contracting . of his en 
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rowing No Wee in wf 
rections ſhould be Wi fo Mell, F. Moffir and hon ome oo. 9 ; 
firſt place, co purchaſe de ſum you mentioned) in your detter 
to me of the 31ſt malt. ſay L. go, on the bheſt tenras they. can; 
and if you are of the ſame opinion, I have me objection to £9 . 
further; as to which, I ſhall be glad to hear from; you: on;Mon 
day. When 1 propoſed Mr:Frafer; or any friend of, — N | 
was with a view to keep the money of the Bank at cheir com- 
mand. If you are inclined to een with any part of 
7 the Bank's money on yonr on account, the other, Dal and 
| ; I make you moſt heartily welcome to any ſum yon deſire, to 
| be repaid in whatever way eee eine, u l. „The 
Royal Bank have been complaining very much of late, and per- 
= 4: haps with ſome reaſon, of the; wamber:;-of our notes that were 
thrown: in upon them, | eſpecially on the Saturd ays; and two 
or three days ago, Mͤr Scott · Moncrieff called; and: 94 me, thar 
he had 8 9% * the directors at Eclinburgh, either. to refuſe 
our notes altogether, or to ſend: them to Greenock on purpeſe 
every day; which he ſaid would be much cheaper: .to;them than 
the way they are in at preſent, which indeed 1 believe may be 
true. I ſaid, if ſuch meaſures as theſe were reſorted to, I be- 
* heved: we could pracure-as- many of their notes as they could do 
of ours. He ſaid, however ton might be, he had deer to 
$ make the experiment; at the fame time he would be extremely 
« ſorry. to take a ſtep of that kind, if any way could be fallen up- 
- © onto prevent it. I told him I could x Her of none; for would 
_ © by no means adviſe the Greenock Bank to alter the, mods 120 
1 — their exchanges, which had been ſettled by mutual 
- — . TOLD * agreement: 
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« * had been leit entirely. to anę, if he could chink of any 
ahin which Las, agent could accommodate them, I ſhould 
bjection to try it. After ſeveral converſations, he. at 
© laſtumades propoſal, which I told him I ſhould, make trial ot, 


with which he eee very well ſatisfied; and, in my opinion, 
it will make ſo little difference, if any, to me, that Lcan con- 


e trive to ſettle the exohanges with the Bank in the ſame Way as 


formerly; and I agreed the more rradily, as I think it will pre- 


vent a great Many: of our. nates from going to Edinburgh, the 
procuring of Edinburgh money to replace which has been 
attended not only with expence to the Bank, but lately with ve- 

great trouble to me; and no doubt it has been alſo: trouble- 
ſome to Sir William Forbes and Company. I ſaw Mr Smart 
yeſterday, who declined ſaying any ching till 2 eihad ſeen his 


ou «„ n 6. 


oon verſation with him. He ſays they got 3 per cent. for bring- 


Look - * 


* 


they ſhould have 1d. per pound for carrying it to Carliſle, or 


2 >. 


ſure it. This, however, was. anly/h1s:own opinion; but that he 
would write the other partners dat might, and det me know as 


* 


the week. I told him I:would ſay nothing of our idea of what 
the price ſhould be, till he told mes e ane loweſt, he wk 
0 bars ee am, &c. i 

Lou will pleaſe let ee you uſe ny bill to. von 
I falling due in February next” | 

Mr Gammill anſwered ii theſe words: OLE vu IPO 

Jam favoured with your letter of the th current; At. pre- 
© ſent, I do not ſee that my going to London would be of the 


© leaſt ſervice to the Bank, other wiſe I ſhould have no objection. 
© Should a war take place in two months, it is poſſible I might be 


of ſome uſe there; and I ſhall have no objection to go, provi- 
ding the Bank partners ſhould with to extend their purchaſe · of 


k ſtock. In the mean time, I agree with you, that Meſſ. Moffat, 
: Kenſingtons, and Styan, may be ordered to purchaſe L. 4000 


6 


their power. I have not heard from them ſince I. wrete you. 
3 on write . and ſend 1 it under cover to- vou by to-mor- 


ro 


9 * of ctheſe-« ex- 


& 


partner Mr Bain, who: called in the evening, and had a long 
ing money from London When they änſure it; and he thinks 
1 halfpenny per pound to Moffat, always ſuppofing them to in- 


Joon as he had their . e which would be the beginning of 


further of Bank ſtock, on account of the GE on beſt terms in 
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row morning 5 coach, ſo that you may ſend chat lerter off by 
to-morrow's poſt, if you approve of it. 

II am glad you have ſettled matters imicably with Mr bebt 
N 2 Monerieff, and that upon ſuch a plan as will prevent our notes 
. / from going to Edinbur gl, which was trouble Ne to "all es 
' * concerned. 
- © When Stare infhrnis you the terms, I ſhall be glad to hear 
from you. What he mentions is greatly too high, as their ſend- 
ing them to Moffat ; the riſk is very ſmall, eſpecially when they 
'< adviſe their friends on the road the day before, that the money 
is to go by coach; and I believe that theyſame guard goes all 
* the ſtage from Glaſgow to Moffat, and we could contrive it ſo 
+ as to ſend it with the moon-light. a: | 
Jou may depend that I ſhall adviſe. you before I forward any 
< of your bills. o Londou. 
As it is probable the Bank may get ſome Edinburgh money 
this week, at preſent I cannot adviſe you what ſum you ſhould 
<4 remit to Sir William Forbes and was aig tþ ; but of this I ſhall 

OS, | © adviſe you on Wedneſday. is 

— | Your. Lordſhips muſt perceive at once, that the information 
given Mr Gammill, of the new arrangement having a tendency to 
prevent their notes going to Edinburgh, which he ſays they had 
done formerly, intergſted him, and muſt have intereſted him, as a 
perſon deſirous of conducting the buſineſs of a Bank with ſkill, 

prudence, and ability. Your. Lord{hips will therefore wonder 
that there is no queſtion in his letter 3 an explanation of 
this arrangement, and its expected influence on the channel of the 
circulation of their notes. But Mr Gammill had different ways of 
communication with Mr Dunlop. Mr Dunlop went twice to 
Greenoek, and Mr Gammill came twice or thrice to Glaſgow, be- 
teen the oth of January and the 19th of March following, being 
the whole of the period when the arrangement exiſted. And 
what affords an irreſiſtible preſumption that Mr Gammill did un- 
derſtand the nature of the arrangement in this reſpect, is the diffe- 
rent alluſions made to it in Mr Dunlop's ſubſequent letters. On the 
8th January he writes, © I truſt, from the arrangement with Mr Scott 
* Monerieff,. fewer of our notes will go there than formerly, viz. 
— p. 22. to Edinburgh. On the 15th he writes, None of our notes, I am 
certain, went from the Royal Bank to Edinburgh.“ It is cer- 
ug not likely that Mr orkut would reſt based with igno- 
rance 
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rene on duch a Aabztckg whereas Mr Dunloy's Gblekwatien muſt | 


have been felt oy Mr Gammill to be perfectly juſt, if he was in- 


for med that, b * the new arrangement, the petitioners were paid 

in caſh, ar bills equal to caſh, or had intereſt on any balance re- 
maining unpaid; ſo that they bad no inducement either to ſend 

the Greenock notes to the houſe at Edinburgh themſelves, or to 


make their friends that dealt with them take the trouble of ſend- ö 
ing them thither, in order that the Royal Bank might have the 


. benefit of the regular changes effected there by the agency of the 
houſe of Sir William, Forbes and Company: 

It is alſo fubmittgd, that the very circumſtance of Mr Dunlop 
having ſuch uſe: of the defenders funds, that though, from July 


1789 downwards, he had exchanged twice a-week, and ſettled the 


differences with his own money, {till he aecounted with the de- 


fenders às if there had been only one weekly exchange, called on Mr 


Gammill in a very particular manner to examine into the new ar- 


rangement; eſpecially as it appears from his own admiſſion, that 
he knew with perfect accuracy the nature of thoſe complaints 


which produced it. In ſhort, the plain Engliſh of the matter is, 


Mr Dunlop was left to ſatisfy the petitioners the beſt way he 


could; and the more advantageous the bargain he made with 


them, ſo much the better for himſelf; becauſe the nature of his 
agreement with Mr Gammill and the defenders was, that he ſhould. 
| have a certain quantity, a quantity unknown to the petitioners, 


of the defenders funds in his hands, and liberty to uſe them for 
his own emolument, ſo far as might be done conſiſtently with car- 


rying on the defenders buſineſs. This is plainly the nature of his fi- 
tuation; and as Mr Gammill no doubt was confident of Mr Dunlop' 8 


reſponſibility, he may have oy en himſelf the leſs trouble as to inqui- 
ring into the particulars of 

But it is ſubmitted to be very clear, that the riſk of his indifference 
muſt fall upon himſelf, and upon the concern which he managed, 


and not upon the petitioners; who expect now to prove, by parole as 
well as hy preſumptive written. evidence, that the agent and partner of 


the defenders undertook to communicate to Mr Gammill, the acting 


partner at their principal eſtabliſhment, the arrangement When! it was 


only projected; and they have already proved, chat in fact he did give 

Huck, notification of it to Mr Gammill at its very commencement, as 
muſt have taught him that it was an arrang ement done by him in Ait 
6 charging 8 fundions a8 che e e ny ; fo mnt if heapproved, 


whether 


s arrangements with the reſpondents. 


f 


8 
ö 


whether: wich or without inquiry, cd approve as certainly dia) 

he and his conſtituents muſt abide the conſequen ce. 

| And this leads to examine more particularly the nature of the 
3 arrangement, which, it has been ſaid, was of ſuch a complexion, 
| that even the petitioners could not poſſibly ſuppoſe it would be 
approved of by the defenders, or conſidered by them as a com- 
pany-tranſaction. It was ſaid to be a tranſaction entirely for 

1 the benefit of the Royal Bank, and no wiſe for the benefit of 
. the Greenock Bank, who never would pay 5 per cent. to another 
| 0 Bank, nor permit their agent to have an opportunity of accu- 
mulating a loan from the Royal Bank at, their riſk, - Your 

Li Lordſhips will attend to the fact on theſe points, which, it is ſub- 
1 5 | | mitted, affords a ſatisfactory anſwer. The fact then is, that 
'> | down to this hour the defenders have an account with Sir Wil- 
| | Ham Forbes and Company, which houſe conducts their buſineſs 
KM at Edinburgh, and is frequently in advance for them to a large 
bl amount; and on this advance the defenders invariably. pay 5 per 
[-- ple -- cent. intereſt: and a commiſſion is paid by them to that houſe 
over and above. It was impoſſible, therefore, that the petition- 

ers ſhould ſuppoſe it was unſuitable to the dignity of the defend- 

ers houſe, to ſuffer them to be a few thouſand pounds in advance 

i for them from day to day, and to allow intereſt accordingly, fince 
: they ſubmitted to the ſame degradation towards the houſe of Sir 
William Forbes and Company. Your Lordſhips too have feen, 

_ that they did in fact ſubmit to be perpetually in debt to the pe- 

titioners, by the exiſting arrangement, in from L. 6000 to L. 8000; 

. ſo that the only effect of the new arrangement, was to give the pe- 

titioners a conſideration for this loan, which, though perpetually 

paid, was likewiſe perpetually incurred: And it is in vain for them 

to plead, that they had placed funds in Mr Dunlop's hands to 

make inſtant payment of the differences, ſince they knew perfectly 
1 tdttehat Mr Dunlop made no ſuch inſtant payments; and that accor- 
3 „„ dingly they, the defenders, choſe rather to be anſwerable for the 
1 | | ſufficiency of Mr Dunlop's paper, exigible only on the fifth 
_ JS day from the exchange, than inſiſt upon his making ſuch in- 
| ſtant payments. And why did they ſo? The reaſon is perfeftly 
7 \ obvious. This indulgence was part of Mr Dunlop's allowance for 
[18 managing the joint concern. He had the uſe of ſo much of the 
1 e | company funds on this account; and it was their buſineſs to fa- 
, 2 | vour him, and enable him to ak as much as might be of his 
Kruation, as tar at 2 as uy jagged to be conkiſtent with their 
own 
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beſt! way he could with the petitioners, it is plain they muſt be 


anſwerable for the manner in which he filled it up, and not the 


8 
Your Lordſhips have ſeen too the threats of the Royal Bank. 2 


could not ſtand in need of notification to a perſon of Mr Gam- 
mill's knowledge in buſineſs. The remedy, as the exchanges 
were in truth mere deliveries, was evidently to ſend the notes 


where there was a fair exchange. Either meaſure would have 


new arrangement was attended with no loſs or inconvenience that 
admitted of the ſmalleſt compariſon. ' 


former arrangement was to induce the petitioners and their friends 
to tranſmit the defenders notes to Edinburgh, in order to be ex- 


ging them at Glaſgow ; of courſe, the defenders were often, under 


it, obliged to find the more money at Edinburgh to ſupply Sir 
William Forbes's advance; and for that advance they had to pay 


5 per cent. intereſt in the mean time, beſides paying a premium for 


pay unreaſonably for it, in order to pay the differences even in 


over and above. 


old arrangement was attended with injuſtice to the Royal Bank, 


a perpetual loan without intereſt to the Greenock Bank. The 
Greenock Bank again did not directly pocket this advantage; but 


at Glaſgow. And accordingly, inſtead of compelling him to re- 
dreſs the petitioners complaints, by paying the differences in caſh, 

or in bills received as caſh, they left it to him to ſettle matters to 
his own ſatisfaction, leſt, jerk Ps doubt, he otherwiſe ſhould 
; baue come upon chem for a different inte if they had con- 


entrees 


we 10 But if they gave mn a charte Blanche to fetch! 41 the 


Kuſt all ſatisfaction was refuſed. And the nature of theſe threats 


to Greenock, and demand caſh, or ſend them to Edinburgh, 


been evidently very diſadvantageous to the defenders; while the 
But farther, it is plain, that the neceſſary ane of the 


changed by Sir William Forbes and Company, inſtead of exchan- 


Edinburgh money, for which there is fometimes ſuch a demand 
in the country, that, as Mr Dunlop ſaid, he had ſometimes to 


the old way; and then too on defenders had to pay a commiſſion 
Your Lordſhips cherefors perceive the truth of this caſe. | The 
becauſe the differences being uniformly in its favour, operated 


what was the ſame thing, they ſuffered Mr Dunlop to pocket it, as 
part of the advantages for which he managed the defenders concerns 


— he Corte) ents ar ht 
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MARY in * bim of this; and hi were of courſe. the 


more diſpoſed to acquieſce in his meaſures, 1 08 they had a direct 
tendency to ſave them ſome expence 1n their tranſactions at Keie 
burgh. 
And as to the new arrangement being a tranfaction for Mr Dun- 
lop's benefit, it is perfectly clear from the terms of it, that no 
ſuch effect could flow legitimately from the tranſaction, ner did 
in fact flow from it. The terms of the interchanged miſſives 


moſt expreſsly limit the operations to the differences. Mr Dun- 


lop ſays, I ſball, three times in the week, take up. uch of the notes 
« of the Greenack Banking Company, as. may come into your bands, 
by giving you what Royal Bank notes F may have, and an order 
on my account with you gf the balance; ans 1 ſhall male pay- 
ment on ſaid account, on your. receipt, in the manner moſt conve- 
nient for myſelf, either by the notes of other Banking Companies, 
bills en Edinburgh or London; it being underſtood, that. you” are 
to take ſuch bills from me upon the ſame terms you, do. from others. 
The account e be eltled once a-year, or oftencr, if eitber party 
require it. 

. both the « operations of the debit and credit are diſtinctly 
ſpecified; and your e ſee Mr Dunlop had no power, by the 
acceptance of the above propoſal, to grant an order for any ſum to 


be admitted on the debit of the account, except that ſum axoſe from 
differences; and your Lordſhips are perfectly certain, that if he had 


granted ſuch an order, it would not have been allowed by the pe- 
titioners. It would have been a groſs breach of duty to their con- 
ſtituents had they acted otherwiſe, as they had no Varrant from 


the agreement, to admit of ſuch an order. 


It is accordingly a moſt important fact, pv 1 the peti- . 


tioners have, from tlie beginning, averred as a fundamental one, 
that the ſums on the debit-ſide of the account libelled on, ariſe 
entirely from differences at exchanges of notes. The defenders, 
however, in page 38. of their information, have attempted to 


throw a doubt upon this, and in page 39. to throw a ſlur upon 


the regularity of the petitioners books. It is ſaid, that, accord- 


ing to the advices which the defenders received from Mr Dunlop, 


of the exchanges of February 26. March 5. 12. and 19, che total 


* As to this, it ſeemed to be admitted that it was fully obviated at the bar; the 


bill in queſtion having been equal to caſh, and taken as extinguiſhing the difference at 
an exchange, when accordingly no entry was s Carried to the debit of the account. 


notes 


(Of I 29 ) 


Andes gerehunge d were leſs than the ſums carried of theſe dates to 
4 debit of the account with the petitioners, by very nearly the 
large ſum of L. 3000 Sterling; from which, if true, it fol- 
lowed of neceſſity, that ſums were carried to the debit of the ac- 
counts from different cauſes than the differences at exchanges. 
They did not however tell your Lordſhips, that ſince Mt Dunlop's 
failure, Mr Auld, Mr Dunlop's clerk, iniented Mr Gammill, that 
Mr Dunlop generally adviſed the Greenock Bank, of the ſutns of 
their notes received at exchanges, very differently from what 
they really were, and much below it. This can be diſtinctly pro- 
ved by the evidence of Mr Auld,” and muſt convince your Lord- 
ſhips of the fairneſs of the litigation carried on by the defenders 
in this cauſe. But fortunately the jottings of the petitioners clerks 
at the periods in queſtion are ſtill extant; from which it appears 
that the ſums entered, of the dates in queſtion, to the debit of the 
account, were the Preciſe reſults of the true nee on "the ſuras, 
3 f 5 7 1's 4153 G1 gn | * * 4256 ner id * 1 ane ft 1 
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Sum of Greenock. Veduc TNT Bank | Differences carried to 
notes delivered. ; notes received. diͤebit of account. 
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F the preciſe ſum of. L. 3568, 38. and that tOoO, by preſerving the 
mode of accounting according to their original arrangements. 
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Thus, n it turns out, _ the verF. improper attempt of 
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che. defenders; to — chat che petitioners had Gaffered. * new 
arrangement to be converted to Mr Dunlop's private purpoſes, 
demonſtrates that it was the old arrangement (admitted by the 
defenders, to be binding on them), that afforded Mr Dunlop an 
opportunity of accumulating from four ſingle exchanges, a con- 
8 cealed fund of their property, of the above large ſum of L. 35 68 
Sterling. vet | 
* Lordſhips, therefore, may judge with ot Indies the | 
imputation is made, that the new arrangement tended to enable 
Mr Dunlop to get a loan from the petitioners, at the hazard of 
the defenders, which the former arrangement, it was ſaid, did 
not admit ef. Tour Lordſhips ſee, on the contrary, that there 
Was a perpetual loan to Mr Dunlop under. the former arrange- 
ment, like Penelope's web, perpetually growing and perpetually 
/ diminiſhing; and which ſometimes. amounted to a greater ſum 
| than that now claimed. A note of the differences for the month = 
of December 1792 is ſubjoined to this paper, by way of a ſample 
of that perpetual loan. There is alſo ſubjoined, a ſtate of the ac- 
count libelled on, ſummed up at every exchange, ſo as to ſhow 
the amount of the then exiſting debt to the petitioners ; and this, 
your Lordſhips may compare with the pores debt under the 
former arrangement, remembering only, that on latter always 
conſiſted of the amount of two exchanges. But, in addition to 
this compariſon, your s will retain in mind, the facility the 
old arrangement afforded for accumulating their debt unknown to 
the defenders: whereas, if Mr Gamnüll had choſen, as he ought 
to have done, to take advantage of the new arrangement, to de- 
fire weekly a ſtate of the defenders account with the petitioners 
to be tranſmitted, the defenders would have had a "molt « complete 
check upon Mr Dunlop againſt che poſſibility of a loan accumula- 
—_ ting —.— the ordinary reſult of one or two exchanges. In fact, 
= however, he was. very ſafe with the petitioners, who ay} expreſsly 
i 1 warned Mr Dunlop, that the account was always to be kept down 
1 | to the rate of an advance not exceeding à ſum correſponding 
1. nearly to the amount of the current differences under the former 
=. arrangement; and accordingly the ultimate balance ſtill did not 
=_—- exceed it; notwithſtanding, it may be — that Mr Dunlop, 
11 Ander the preſſure of impending bapkongecys h enen 
' effort for at leaſt a temporary relief. r Ae 
9 9 Ms therefore, your l are im have in ind, 18, that 


the 
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f 
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rv char pies to "hives: W it even more Gefable chan 
the old arrangement, which, by carrying much of their paper to 
Edinburgh, had, as Mr Gammill alledged, proved troubleſome to 
all parties; but was at any rate certainly more deſireable than to 
have left che petitioners to the meaſures which it was certain chey 
would have recourſe to, if ſatisfaction was denied them. | 
After this full narrative, it will. be ſufficient to mention "_u 
ſhortly the ſubſequent procedure. 
The defenders having, upon Mr Dunlop 8 bie reſiſted che 
demand made upon them, on pretence that the arrangement was 
not a company- tranſaction, at leaſt not within Mr Dunlop's func- 
tions, and not duly notified to them, the preſent action was brought 
At the inſtance of the petitioners; concluding, That the. faids 
James Dunlop, Andrew Houſton, James Gammill, and James 
© Macdowall, defenders, both as individuals, and as partners of the 
_ © foreſaid company of Dunlop, Houſton, Gammill, and Company, 
© ought and ſhould be decerned and ordained, by decreet and ſen- 
© tence of the Lords of our Council and. gelten, conjunctly and 
< ſeverally, to make payment to the purſuers, as caſhiers foreſaid, 
aof the foreſaid ſum of L. 9100, 4 8. Sterling, and of the foreſaid 
ſum of L. 82: 2: 11 of intereſt due thereon as upon the 25th 
March laſt, conform to the foreſaid account; together with the 
* intereſt of the {aid ſum of L. 9100, 48: Sterling, from and ſince 
© the foreſaid 2 25 th March laſt, and in time OY ducing the , 
not- pay ment.“ 1 £5 
Ihe cauſe came 6 Lord Ha mold a variety of pro- 
cedure enſued, with a view to prepare matters for the judgement 
of your Lordſhips; and, in particular, the correſpondence between 
the petitioners at Edinburgh and Glaſgow was called for; and they 
communicated authentic copies of every thing extant relative to 
che matter at iſſue. Reflections having been thrown out, how- 
ever, as if an had been ſomething en in Mr Scott- 
| Moncrieff”s x 


oy 


 Moncneff's | Hence deſtroyed the notes or memorar 
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He received from Mr Simpfory in anſwer to his communications, it 


- is thought neceffary to ſtate to your Lordſhips, That theſe commu- 
nications on both ſides were never meant for any other eye than the 


perſon to whom they were ſent, except Mr Ramſay, and che Gther 3 


directors at Edinburgh, and Mr Dale at Glaſgow: That they were 


moſt ſtrictly confidential, containing anecdotes and opiniens with 


reſpect to the ſituation and oonduct of individuals with whom the 


Banks had tranſactions, and other matters of a like delicate nature, 


and moſt unfit therefore to be divulged: That, therefore, if any im- 


propriety was committed, it was hey: Mr Simpſon, in not deſtroying 


them, not in Mr Scott Moncrieff, in carefully doing ſo: That the 
petitioners are willing and defirous that any of your Lordſhips num- 


ber that you would appoint, or any of your principal clerks, ſhould 


inſpect the communications of this nature from Mr Scott during 


the period in queſtion {till remaining in the hands of Mr Simp- 


ſon; and that they ſhould report to your Lordſhips, whether or 


not Wai is a fair account of the nature and import of them. 
Memorials and additional memorials having afterwards his 


given in to the Lord Ordinary, his Lordſhip took the cauſe to re- 


port; but, unfortunately for the parties, when the cauſe came to 
be adviſed, the Court was deprived, not only of the aſſiſtance of 


the Lord Ordinary, always of ſo much conſequence in a compli- 


cated caſe of fact and law, but alſo of that of the heads of the 


Nov. 14. 1794s 
Signed 20s 


24 GO 6 6 «1 


Court, all having declined themſelves, on account of ſome feelings 
of delicacy, as having ſome remote connection with one fide or 
other of the cauſe; . In theſe circumſtances” your Lordſhips pro- 
nounced the following interlocutor: Upon report of Lord: Craig, 
and having adviſed the mutual informations for the parties, 
with minutes of debate; the Lords ſuſtain the defence, aloilzie 
the defenders as a company, and decern; but remit to the Lord 
Ordinary, to hear parties, how far any of the partners of the 
3 are liable as individuals; Fe to do as N ſhall ſee 
cauſe cs Ht : anl. 

In recarfidering dls: inewlorntory it wilt bei ene in the 


— that the judgement ſeems to reſt upon a ſuppoſed defect 
in Mr Dunlop's powers, and not upon a want of notification to 
Mr Gammill, who, from the latter part of the interlocutor, it 


was ſuſpected had given ſuch ſanction to Mr Dunlop's proceed- 
ings, OT e him as an individual to che 1 
a | | 2 


204337) 


At the ſame time; in the Whole of the pleadings of his defenders, | 
it has on no occaſion been maintained, that it would not have 
been ſufficient to ſanction the arrangement in queſtion, if notiſi- 
cation of it had been made to Mr Gammill. And, in fact, Mr 
Gammill being the acting partner at Greenock, the chief eſta- 
bliſhment of the defenders houſe, it is humbly thought: it would be 
ſacrificing ſubſtance. to form, were it to be held, that notification 


to him was not as good as notification. to his "Praſeipal ſervant, 
bow caſhier at Greenock. 


\ Beſides, none of the other partners, Ektept Mr Dunlop himſelf, ; 


are alledged to have taken any ſhare in managing or conducting 


the buſineſs. It is hoped, therefore, your Lordſhips will be of o- 


pinion, that if the petitioners were- intitled legitimately to rely on 
information having been made to Mr Gammill, and that the ar- 


rangement was carried on with his apProDation, it will lolo of 5 


courſe that the defenders are bound by it. 

And as to this point, your Lordſhips have the written afidence 
of Mr Scott-Moncrieff, reporting a converſation at the inſtant to 
his confidential friend; where he mentions his conjectures what 


modification would be propoſed by Mr Dunlop, after he had con- 
ſulted with Mr Gammill; and then you have the evidence of- 


fered of a moſt unexceptionable witneſs, hp recollects ha- 
ving been preſent when Mr Scott ſtarted his project to Mr 
| Dunlop in the coffeehouſe, and who, it is informed, has a 
\ recollection of Mr Dunlop's having aſked time for the ex- 


preſs purpoſe of conſulting Mr Gammill; a fact, by the bye, 
which, however it turns out upon a proof, can ah Hh fail to 
convince your Lordſhips, that Mr Scott had not an idea of con- 


cealing the buſineſs from the defenders, or from any perſon, ſince 
he attacked Mr Dunlop openly in the preſence of Mr Hopkirk, on 


the injuſtice his conſtituents ſuffered, and ſuggeſted freely the re- 


medies which occurred to his own mind's the circumſtance of a 
ſtranger being preſent, appearing to him of ſo little conſequence, 


as not to ſtrike him at the time, ſo as to be remembered after- 


wards. To all this muſt be added the fact, which has been com- 
pletly proved in the narrative, that with che participation of Mr 
Gammill, Mr Dunlop had ſolemnly aſſured the petitioner, that he 
took no ſtep in the defenders buſineſs without adviſing with Mr 
Gammill. And in fine, your Lordſhips actually find, that Mr 
SGammill did get information from Mr Dunlop, that a new ar- 
ö gona had been — in order to obviate the petitioners 
7 — — complaints 
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complaints and that this accommodation took place m * the ma- 

; nagement of the exchanges, which had been left entirely to Mr 

Dunlop,, Mr Dunlop having offered to Mr Scott to do what 

he could as agent, to 1 him. It was therefore in his func- 

tions as agent, that the accommodation had been afforded: by Mr 
Dunlop; and this was notified to Mr Gammill; and he, without | 

more ado, ſignifies, in anſwer, his approbation to Mr Dunlop. 

Bauch are the facts, exclufive of ſtill ſtronger preſumptians, 

with reſpect to the notification, and the petitioners . reaſons for 
| believing in it, or that Mr Gammill had been conſulted ; and af- 
n ter alt, eve is the legal ground for relying on an agent. and part=- 

= :: - RE. being the proper channel of communication with reſpect to 
= any arrangement in a matter, which, as he writes Mr Gammill, 
had been entirely committed to him; and which the petitioners 

had real evidence had been bm to him with a witneſs; 
ſince, during a courſe of eight years, he had ſettled the difference 
of exchanges, by dranghts on his own private correſpondents at 
Edinburgh: a mode of ſettlement which implied moſt exuberant 
truſt indeed, ſince it was ſo long perſiſted in, although Mr Gam- 
mill aſſured, and the petitioners had no reaſon to doubt, that Mr 

Dunlop was always poſſeſſed of plenty of the defenders funds to. 
have made ready-money payments. [.. 
But if the mode of ſettling the PT ER was s abſolutely cc con- 
fided to Mr Dunlop, and the defenders authoriſed him to make 
what he could of the funds in his hands in reward for his ſervices, 
= while they knew that the conſequence was, to obtain from the 
=—_ -- petitioners a perpetual loan to him of from 5to L. 7000, or better, 
| 5 per annum, without intereſt, a loan, however, for which they the 
| defenders were anſwerable; it is ſubmitted, whether a perſon 
evidently inveſted with ſo great a power, was not legally the pro- 
per channel of intercourſe between the petitioners, to whom he 
had been delegated by the defenders, eſpecially in a buſineſs re- 
„ lating to theſe exchanges, the manngement of which had been 
ſo entirely entruſted to him. 1611 ah 
But farther, the arrangement 1789, alas to be Finding on 
„ defenders, had actually been accompliſhed through this very 
channel of intercourſe; and was finally adopted by means of an 
intimation given verbally on purpoſe by Mr Dunlop fingly; where - 

as in 1793, the arrangement was accompliſhed in a formal manner; 
and after moſt deliberate conſideration, and time taken for the ex- 

my — of conſulting the acting manager at Greenock.: 
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The petitioners are, with grear deference, adviſed, that if meg 
cir ances, atded As they Are wath every circumſtanc e an d pre- 


ſumption in the caſe, are not held ſufficient to bind a mercantile 


Company in tranſactions with another, a fatal blow will be given 


to chat confidence in fair and honourable dealing, which is per- 
fectly eſſential to carrying on an extenſive commerce with ſucceſs. . 

The petitioners flatter themſelves they need not detain your 
Lordſhips with making any anſwers to remarks of the defenders, 


which the facts and obſervations in the narrative are ſufficient ta 


obviate; nor do they think it neceflary to reſume the arguments 
ſtated with much ability in their behalf in their information. 
They have been anxious to ſtate to your Lordſhips a view of the 
- caſe, confiſting entirely in a fair examination of the fact, which 
they apprehend, when well underſtood, does not ſtand. in necd 
of any diſcuſſions in point of law, They only wiſh your Lord- 


ſhips to fee Mr Dunlop's ſituation in its true light, and in 


| that in which it was exhibited to them by the defenders. And 
they wiſh your Lordſhips to judge of their conduct after a know- 


ledge of the circumſtances in which they ſtood, and of occurren- 


ces in their dealings with the defenders, by means of Mr Dunlop, 


as they really happened. In fine, they defire only that your 
Lord ſhips ſhould underſtand thoroughly the real nature of that 


arrangement which is the” ſubject of the preſent diſpute ; and 
they are perſuaded, that your Lordſhips will then ſee it, as they do, 
in itſelf juſt and reaſonable, and even mutually advantageous ; 


not, in fact, perverted to the purpoſes of a loan to Mr Dunlop, 


though apparently not ſcrupulous in the diſcharge of the func- 
tions committed to ham by the defenders, and naturally leſs likely 
to He ſo than the former arrangement, which, during eight years, 
had * him a conſtant loan of a very large ſum of money; 
whereas, the new arrangement, had tht defenders, or their act- 


ing manager at Greenock choſen it, would have become a com- 


plete and inoffenſive check on Mr Dunlop's operations with the 
petitioners, by obtaining weekly ſtates of them tranſmitted to 
Greenock. But Mr Gammill and the defenders preferred indul- 
ging their partner in his eſtabliſhed practice of employing their 
funds in his hands for his own purpoſes, to the eſtabliſhment of a 
controul that might be diſagreeable to him; e hinc illæ lachrymæ. 

The petitioners flatter themſelves they need take no notice of 
the caſe of Fordyce, founded on by the defenders : for gre the 
„„ | oct eciſion 
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a : 7 deciſion 5 went upon the footing of groſs negligence, the negligence 
fl N of taking a mere cautionary obligation under the firm of a com- 
: '- pany, executed by a partner intereſted as an individual in the 
tranſaction guaranteed. The petitioners are not conſcious of the 
ſmalleſt negligence in the courſe which they followed : The tranſ- 
1 action here was not a cautionary obligation for behoof of an indi- 
1 vidual, but a tranſaction for behoof of the Company by one of 
| 0, their partners, and that in a matter which fell within the func- 
tions committed to him, and which he accordingly ſignified to 
them at the very time that the tranſaction took place. The groſs 
negligence'was not with the petitioners, but with the defenders, 
whoſe eſtabliſhment at Greenock had ſufficient intimation to lay 
the riſk of the conſequences upon Tag, 11 they did not e 
and repudiate. 
BY ä kambly hoped your Lordſhips' will think it 
* . proper, that this cauſe ſhould be fully prepared, by aſcertaining 
= -. 1 every fact that either party thinks material; and that you will 
; accordingly order the inſpection above ſuggeſted, and the exami- 
F nation of the petitioners clerks with regard to the fidelity of their 
2 . Jottings, and Var en and Mr Auld as to che facts above men- 
=: tioned. e 
. May it therefore pleaſe your Lordſhips, to alter the interlocutor 
under review, and decern in terms of the petitioners libel ; 
at leaft appoint an inſpection, in the manner above ſuggefted, 
WW e Mr Scott-Moncrief's private letters to Mr Simpſon, from 
| 1 © _ the month of December 1792 to March 1793 mcluſrve, and 
5 | N allow the-petitioners to examine, upon oath, the clerks at the 
} | | Mee of the Royal Bank, Glaſgow, with reſpect to the con- 
duct of the Bank reſpeFing the entries in the account libelled; 
and Mr Hopkirk and Mr Auld, with reſpeft to the circum- 
 feances falling within their knowledge relative to the accu- 
racy of Mr Dunlop's advices to Greenoch, of the amount of the 
exchanges, and of the import of Mr Scott and Mr Dunlop's 
converſation at the Tontine Coffeehouſe, when the new ar- 
a u ene WAs Propeſen. 
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ALLAN MACONOCHIE. 
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